VIA ELECTRONIC SUBMISSION
October 30, 2023

Douglas W. O’Donnell

Deputy Commissioner for Services and Enforcement
U.S. Department of the Treasury

Internal Revenue Service

1111 Constitution Ave. NW

Washington, DC 20224

Re: Comments of Associated Builders and Contractors to the Treasury Department and
Internal Revenue Service on Reg-100908-23, Increased Credit or Deduction Amounts for
Satisfying Certain Prevailing Wage and Registered Apprenticeship Requirements

Dear Mr. O'Donnell;

Associated Builders and Contractors submits the following comments to the U.S. Treasury
Department and Internal Revenue Service in response to Reg-100908-23, Increased Credit or
Deduction Amounts for Satisfying Certain Prevailing Wage and Registered Apprenticeship
Requirements, published in the Federal Register on Aug. 30, 2023.1

The IRS/Treasury notice of proposed rulemaking requests public comments on proposed
regulations affecting an estimated $270 billion worth of increased tax credit or deduction
amounts available for taxpayers constructing clean energy projects conditioned on satisfying
prevailing wage and registered apprenticeship (collectively, PWA) requirements established by
the Inflation Reduction Act of 2022.

ABC appreciates the opportunity to provide feedback on this proposed rule, hereinafter
referred to as the PWA NPRM.

About ABC

ABC is a national construction industry trade association representing more than 22,000
member companies. ABC and its 68 chapters help members develop people, win work and
deliver that work safely, ethically and profitably for the betterment of the communities in which
ABC and its members work. ABC and its members believe construction work procured by both
private and public stakeholders should be performed on the basis of merit—through fair and
open competition—regardless of contractors’ or their employees’ labor affiliation and
willingness to sign agreements with unions. More than 88% of the U.S. construction industry
workforce have freely chosen not to belong to a union and are employed by contractors who
are not signatory to any union agreements.?
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ABC’s membership represents all specialties within the U.S. construction industry and is
comprised primarily of general contractors and subcontractors that perform work in the
industrial and commercial sectors for government and private sector customers.?

Historically, many ABC members have successfully built all aspects of “clean” and renewable
energy projects of the types under the pre-IRA tax code—which generally provided for tax
incentives of 30% of investments in qualifying projects—such as solar, wind, geothermal,
carbon sequestration, electric vehicle charging stations and other types of clean energy
construction. However, the IRA dramatically altered clean energy project tax incentives by
reducing credit/deduction incentives to a baseline of 6% in sections 30C, 45, 45L, 45Q, 45U,
45V, 45Y, 457, 48, 48C, 48E and 179D of the updated Internal Revenue Code. Under the
IRA, clean energy developers are now eligible to receive the full 30% tax incentive—five times
the value of prior baseline tax incentives—but only if they meet the onerous and unclear PWA
requirements discussed in the NPRM and in ABC’s comments.

The vast majority of ABC’s contractor members are also small businesses. This is consistent
with the U.S. Census Bureau and U.S. Small Business Administration’s Office of Advocacy’s
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contractors in the specialty trades and delivered taxpayer-funded construction projects safely,
on time and on budget for their federal government customers. Likewise, ABC members are
prominent builders of private construction projects in all market segments and geographies
across America and also deliver state and local government construction projects rebuilding
their communities.
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significant improvements are made. In response to an October 2023 ABC survey on the
proposed rule, 98% of respondents said they would be less likely to bid on clean energy
projects subject to IRA requirements, as proposed.*! These contractors will be much more
likely to participate in critical clean energy construction if the IRS provides greater clarity to
these policies.

In addition, as discussed in Section | of ABC'’s response, the PWA NPRM regulatory process
has been confusing for construction industry and clean energy stakeholders, and has
needlessly increased costs, delayed the construction of clean energy construction projects and
exacerbated challenges facing the construction industry.

Section IV of ABC’s comments evaluates the IRS PWA NPRM'’s establishment of a
discretionary process to waive or decline to assert penalties in the interest of sound tax
administration.*?

Section V of ABC’s comments strongly oppose new PWA NPRM language, which dramatically
departs from the IRA statute and illegally coerces owners into requiring discriminatory and
inflationary project labor agreements as protection against additional penalties for intentional
disregard violations of PWA requirements discussed in Section IV. ABC asserts there is no
rationale to incentivize the use of PLAs on clean energy construction projects seeking
enhanced IRA tax credits other than to promote the use of union labor and steer contracts to
unionized contractors. ABC further asserts that such ill-advised coercion will increase
construction costs, trigger additional project delays and exclude experienced large and small
businesses and more than 88% of the U.S construction industry workforce from building clean
energy construction projects seeking enhanced IRA tax credits. ABC urges the IRS to abandon
the PWA NPRM'’s pro-PLA policies and promote fair and open competition on all clean energy
projects receiving IRA funding.

Finally, Section VI of ABC’s comments illuminates the IRS PWA NPRM'’s failure to conduct a
thorough analysis of its paperwork burdens and new compliance costs on taxpayers and
contractors, and harmful effects on small businesses.

|. ABC Perspective: The IRS’s Cumbersome IRA PWA Requlatory Process Exacerbates
Construction Industry Challenges

Before addressing the specific requests for comments posed by Treasury and the IRS in the
PWA NPRM, ABC will highlight general comments on this rulemaking.

1. Disruptive and Inadequate IRA Regulations Have Delayed Construction of
Clean Energy Projects
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never intended to impose mandates on private construction projects and such projects are not
well-suited for such regulations. Likewise, apprenticeship requirements were never intended to
be applied to private construction work, nor government work, as the apprenticeship system
established by the Fitzgerald Act was intended to be entirely voluntary. As a result, the issues
presented to Treasury and the IRS for guidance and regulation pose novel and complex
interagency jurisdictional and practical issues.

As set forth in greater detail in ABC’s comments on the PWA NPRM, the IRA PWA
requirements impose unprecedented and disruptive new mandates on private clean energy
construction projects through the federal tax code. As a result, the IRA perversely discourages
experienced contractors and a large portion of the construction industry’s workforce from
performing clean energy projects eligible for enhanced IRA tax credits, thereby reducing
competition for such projects and increasing the costs for taxpayers and developers seeking to
build clean energy projects. These new policies undermine efficient taxpayer investment in
clean energy projects and will result in added costs that may ultimately be passed along to
consumers and energy ratepayers. In addition, these policies are likely to delay projects and
result in fewer clean energy construction projects and less private investment, all of which
ultimately undermine the Biden administration’s clean energy goal of creating middle-class
jobs for Americans while reducing carbon emissions.

For these and other related reasons, ABC opposed the IRA'® and authored multiple opinion
pieces opposing new anti-competitive and inflationary PWA requirements tied to federal tax
incentives for clean energy projects.
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ABC members are currently pursuing contracts to construct—or are actively building—projects
that may be eligible to qualify for IRA’s new tax incentives. However, clean energy project
investors, lenders, developers and ABC member contractors investigating ways to receive the
full IRA tax incentives under the new IRA PWA policy have inundated ABC with questions and
concerns regarding industry prevailing wage and GRAP practices and regulations, the IRS’s
unclear and incomplete initial guidance and FAQs and the latest IRS PWA NPRM.

Many have reported needless delays and increased construction costs as a result of the IRS’s
cumbersome IRA PWA regulatory process. Among respondents to ABC’s October 2023
survey who had bid on projects receiving IRA tax credits, 42% reported delays due to a lack of
regulatory clarity. Comments on the survey indicated both developers and contractors remain
uncertain regarding interpretation of IRA requirements, and that some developers are
reconsidering whether IRA tax credits are worth pursuing given compliance costs and
additional penalties and risk.'8

In addition, the Aug. 22, 2022, passage of the IRA—as well as the IRS’s Oct. 24, 2022,
request for comment notice on PWA issues,'® the IRS’s Nov. 30, 2022, notice of initial
guidance concerning PWA requirements,?® and the IRS’s Aug. 30, 2023, PWA NPRM—were
issued at a time when the U.S. construction industry faces significant headwinds. The
construction industry continues to face severe supply chain disruptions,?! unprecedented
materials cost inflation of 41% since the onset of the COVID-19 pandemic,?? lackluster
investment in structures,?® increased finance and lending costs driven by a 22-year high
interest rate and a widespread shortage of more than half a million skilled workers in 2023
alone.?*

All of these threats to the industry are exacerbated by problematic Biden administration
policies promoting government-mandated project labor agreements? and drastic rewrites of
Davis-Bacon Act prevailing wage regulations?® and government-registered apprenticeship
regulations?’ that will increase costs and reduce competition on private and government
construction projects and disrupt the construction
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It is important that the forthcoming IRA final rule does not frustrate the stated purpose of the
IRA—to promote investment in clean energy projects—»by further increasing costs for
contractors and taxpayers, needlessly restricting the pool of qualified bidders and excluding
experienced and qualified nonunion construction workers and apprentices via unclear or unfair
guidance and coercive actions pushing developers to require project labor agreement
schemes.

In short, clean energy stakeholders need complete, clear and timely guidance on all of the new
issues raised by the PWA NPRM. Unfortunately, the current NPRM still fails to give proper
guidance to industry stakeholders, and in many respects departs from the limited statutory
authority of the IRA, which is why there will be significant delays to clean energy construction
projects that partially depend on the full 30% of clean energy tax credits without disruptive
PWA requirements.

2. The Proposed Rule Would Rescind the Original 2022 IRS
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Additionally, the
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across multiple trades.®? These regulations undermine the benefits of multiskilling, increase
construction costs and eliminate a strategy to mitigate the industry’s skilled labor shortage
and increase labor productivity.®?

On the other hand, if the union wage scale does not prevail for a given trade listed in the
wage determination, then the DOL will conduct an area practice survey to resolve disputes
over which classification should perform the work. Contractors are held to be fully liable for
incorrectly determining which job classification should perform each assigned tasks under a
project, and only the position of the DOL, not the contracting officer or general contractor,
controls the outcome.

In response to the October 2023 survey, ABC contractors expressed concerns regarding the
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accordance with the DOL'’s new rules governing conformance requests generally.®® The IRS
acknowledges that taxpayers may not reasonably determine until shortly before or even after
construction begins that a conformance is necessary. But the IRS’s PWA NPRM understates
the problem confronting many clean energy projects attempting to comply with the IRA’s
prevailing wage requirements. Clearer guidance is necessary, and specifically the IRS
should make clear that taxpayers/contractors will not be penalized for misclassifications
arising from delays in DOL’s approval of conformances.”®

In addition, the IRS should address and correct the DOL'’s inappropriate declaration in its
FAQs to the effect that clean technology workers will generally be deemed covered and
classified under so-called “established trades,” particularly with regard to solar and wind
turbine industries.”* This preemptive ruling—issued without any area practice surveys or
meaningful legal support—will, if not corrected by the IRS, have the perverse effect of
imposing 20th century job classifications on 21st century technology, in a manner directly
contrary to the goals of the IRA to incentivize “new” clean energy construction technologies.
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apprenticeship system
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ABC supports—and the PWA final rule should clarify—that the IRA does not impose a total
labor hours percentage of apprenticeship workers on any individual contractor or
subcontractor. Section 45(b)(8)(C) makes clear that each individual taxpayer, contractor or
subcontractor employing four or more individuals to perform construction, alteration or repair
work is only required to employ “1 or more qualified apprentices to perform such work.”
Allowing the clean energy project developer and its contractors flexibility to achieve this goal
makes the most sense.

However, the PWA final rule must clarify the timeframe of when the total percentage of
apprenticeship hours worked in relation to the total construction hours should
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contractors are not required
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denies jobs to local nonunion construction workers. Likewise,
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legislatures. For example, in 2016, Michigan reformed its apprenticeship ratio requirements by
increasing the required ratio of electrical apprentice-to-journeyworker ratios from 1-to-1 to 3
apprentices-to-1 journeyworker. By instituting these reforms, Michigan lawmakers ensured that
electrical contractors are able to meet increased hiring demands and employ a steady
workforce for the future. In 2018, Wisconsin reformed an outdated apprenticeship ratio law that
said the first apprentice may be hired on a 1-to-1 apprentice-to-journeyworker ratio. However,
for each additional apprentice hired, the number of journeyworkers required increased for most
trades. For example, if a contractor employed a second carpentry apprentice, they were then
required to hire four journeyworker carpenters. The number of journeyworkers required per
apprentice increased all the way up to the 12th apprentice, where thereafter three skilled
carpenters were required for each additional apprentice. Reforms to this nonsensical and
burdensome regulation were widely celebrated by apprenticeship stakeholders and it has led
to growth in GRAP enrollment and contractor participation in Wisconsin.

In its October 2023 survey, ABC members cited apprenticeship ratios as a potential barrier to

compliance with IRA requirements, with 84% of respondents agreeing that apprenticeship
ratios are likely to limit their ability to meet the 15% labor hour requirement.1%°
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businesses. This change
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ABC comments that it is unlikely that the GFEE, as currently defined in the PWA NPRM,% is
useful or practical for most nonunion contractors, which make up the vast majority of the
construction industry and employ more than 88% of the U.S. construction workforce.

In addition, the GFEE process described in the PWA NPRM departs from the plain language of
the IRA% by imposing arbitrary requirements such as the 120-day renewal, specific limiting
information governing requests for apprentices and arbitrary limits on what constitutes a
“denial” of a request for apprentices.

The PWA NPRM also imposes a new and arbitrary restriction on the geographic scope of
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ABC raises four concerns specific to recordkeeping requirements in the PWA NPRM for
consideration:

1. To the extent the PWA NPRM currently requires taxpayers to collect social security
numbers and home address information from contractors regarding the contractors'
employees, this creates potential privacy concerns, given that the taxpayers are not the
employers of such employees and are not government agencies entitled to collect such
information.

2. The PWA NPRM should set clearer limits on the length of time such records need to be
maintained.

3. The level of detail imposed on the contractors and taxpayers to prove compliance is going
to be extremely burdensome to maintain. Taxpayers should be allowed to rely on certificates
of compliance.

4. There are potential antitrust concerns involved in sharing wage information between
private parties.

V. ABC Comments Opposing Coercive Efforts To Promote Project Labor Agreement
Schemes To Avoid Intentional Disregard Penalties

The PWA NPRM establishes exceptions to the elevated intentional disregard penalties
associated with failing to meet prevailing wage!'® and GRAP requirements,*® respectively.
The PWA NPRM states that developers can avoid severe intentional disregard penalties is if
they have required contractors to sign a project labor agreement covering construction work on
the project seeking enhanced tax credits under the IRA.

ABC is strongly opposed to waiving intentional disregard penalties if developers require PLAS.
This violates the plain text of IRA, which includes no PLA requirement and certainly does not
authorize waiver of intentional violations based on the discriminatory requirements of a PLA.
As further discussed in ABC’s comments, this arbitrarily establishes unequal treatment for
intentional violations made by union contractors and nonunion contractors who are much less
likely to execute PLAs. Typical PLA mandates, whether required by government entities or
coerced through regulatory policy—as is the case in this NPRM—discourage competition from
nonunion contractors, who employ the overwhelming majority of all construction workers, and
deny jobs to their existing workforce through several common PLA provisions summarized in
these comments.

In addition, this policy coerces owners into requiring discriminatory and inflationary PLAs as
protection against violations attributable to unclear rules established in the IRS’s incomplete

30


https://www.federalregister.gov/d/2023-18514/p-337
https://www.federalregister.gov/d/2023-18514/p-411
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http://www.thetruthaboutplas.com/
https://thetruthaboutplas.com/2023/06/30/bidens-project-labor-agreement-schemes-aggravate-construction-industrys-skilled-labor-shortage/struction-industrys-skilled-labor-shortage/

Respondents to ABC'’s 2022 survey of contractor members said PLAs negatively affect
company workforce development efforts, with 96% stating that a PLA’S union apprenticeship
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http://www.thetruthaboutplas.com/2010/05/17/understanding-the-merit-shop-contractor-cost-advantage/

that permits contractors to utilize their own work rules that are independent of union CBAs and
any union CBAs included in the PLA.

4. PLA Mandates Force Contractors To Pay Employee Benefits Into Union Plans,
Exposing Workers to Wage Theft and Employers to Multiemployer Pension Plan
Liabilities

Fourth, PLAS require nonunion companies to pay their workers’ health and welfare benefits to
union trust funds, even though these companies may have their own bona fide benefits plans.
Workers cannot access any of their benefits accrued during the life of the PLA project in union
plans unless they decide to leave their nonunion employer, join a union, work for union-
signatory contractors and receive enough work and remain in good standing with the union
until vested. Research suggests this loss in wages and benefits reduces

33


https://buildamericalocal.com/wp-content/uploads/sites/18/2021/10/McGowan-Project-Labor-Agreement-and-Multiemployer-Pension-Study-October-2021.pdf
https://buildamericalocal.com/wp-content/uploads/sites/18/2021/10/McGowan-Project-Labor-Agreement-and-Multiemployer-Pension-Study-October-2021.pdf
http://www.thetruthaboutplas.com/
https://thetruthaboutplas.com/2021/10/22/nonunion-workers-suffer-up-to-34-in-wage-theft-under-government-mandated-project-labor-agreements/
https://thetruthaboutplas.com/2021/10/22/nonunion-workers-suffer-up-to-34-in-wage-theft-under-government-mandated-project-labor-agreements/
https://www.jdsupra.com/legalnews/third-circuit-joins-sister-circuits-in-9647788/
https://www.jdsupra.com/legalnews/third-circuit-joins-sister-circuits-in-9647788/
https://thetruthaboutplas.com/2021/03/17/taxpayer-bailout-of-multiemployer-pension-plans-and-government-mandated-project-labor-agreements/
https://thetruthaboutplas.com/2021/03/17/taxpayer-bailout-of-multiemployer-pension-plans-and-government-mandated-project-labor-agreements/



http://www.thetruthaboutplas.com/2009/07/20/understanding-plas-in-right-to-work-states-2/
http://www.thetruthaboutplas.com/2009/07/20/understanding-plas-in-right-to-work-states-2/
http://www.nlrb.gov/about_us/overview/national_labor_relations_act.aspx
https://thetruthaboutplas.com/2021/03/01/union-leaders-and-contractors-oppose-government-mandated-project-labor-agreements-too/
https://thetruthaboutplas.com/2021/03/01/union-leaders-and-contractors-oppose-government-mandated-project-labor-agreements-too/
https://www.dailyrecord.com/story/opinion/contributors/2021/03/16/new-jersey-project-labor-agreements-not-everyones-benefit/4714282001/

In addition, union
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communities in Baltimore;'3¢ Boston;'3’ Chicago;'38 Detroit;**°
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One such advocate, the National Black Chamber of Commerce, opposes PLA mandates'6°
because:
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PLA advocates may claim that the IRS NPRM is good policy because PLAs allegedly reduce
the cost of construction on projects. However, there is no factual basis for claims that PLAs will
reduce costs on construction projects.%°
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millions of dollars from the contractor built into its original bid related to the added costs
associated with performing the project under a PLA.17°

In addition to these real-world examples of added costs on federal construction projects under
the Obama administration’s pro-PLA policy, multiple academic studies of thousands of
taxpayer-funded affordable housing!’! and school construction projects!’? found that
government PLA mandates increase the cost of construction by 12% to 20% compared to
similar non-PLA projects when all projects are subjected to prevailing wage regulations.*”3

In addition to these studies, PLA mandates on construction projects procured by state and
local governments!’4 have revealed many instances in which PLAs have failed to achieve
promised cost savings, and have instead led to cost overruns, delays, local hire failures and
safety incidents” on such diverse public projects as stadiums,
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https://thetruthaboutplas.com/wp-content/uploads/2021/03/BLS-Work-Stoppages-Over-1000-Employees-Data-Downloaded-031221.xlsx
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work stoppages from 2010 to 2014 on public and private projects valued at trillions of dollars of
construction put in place.8®
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https://www.gloucestertimes.com/opinion/editorial-construction-plans-show-state-learned-little-from-big-dig/article_5ebf8a90-0010-5b37-a8b7-2ae62c9a73fc.html

featherbedding, union strikes and labor disputes, a poor safety record, employees working on
the jobsite while drunk, sexual harassment allegations and violations of state and federal
minority contracting rules.'®2 Both projects were procured with controversial government-
mandated PLAs.

In 2018, the National Labor Relations Board imposed a settlement requiring that the
Steamfitters Union stop illegal strikes and job actions against firms working at the $20 billion
Hudson Yards multibuilding private development in New York City, which was subject to a
PLA.1% In 2015, the project was also subjected to a PLA-violating strike that impacted 30 other
NYC jobsites and was resolved after a judge issued a restraining order against striking
workers.1%4

Federally assisted projects that were part of the World Trade Center reconstruction following
the 9/11 attacks in New York City suffered strikes in 2015,1% 2013'% and 2011,'%’ despite no-
strike promises contained in these projects’ PLAs. Of note, the 4 World Trade Center jobsite
suffered a crane accident in February 2012. In August 2012, the New York Post reported the
Port Authority cracked down on drinking by construction union members following a series of
accidents and reports of excessive workday boozing by union tradespeople employed at
various World Trade Center construction projects, including 4 World Trade Center.1%

In addition, Chicago was a relative hotbed of strikes on PLA projects in 2010, but the most
famous private project subjected to a strike in the city occurred on the $850-million Trump
International Hotel and Tower in downtown Chicago. In June 2006, the Trump company
developing the $850-million project in downtown Chicago sued three labor organizations for
breaching the terms of a PLA after union members walked off the project during a strike.?®

The Trump development company eventually settled the suit against the Chicago and Cook
County Building and Construction Trades Council, the Construction and General Laborers’
District Council of Chicago and Vicinity and Laborers’ International Union Local 6.

Joseph Gagliardo, managing partner of the firm Laner, Muchin, Dombrow, Becker, Levin and
Tominberg Ltd., represented 401 North Wabash in the action and told the media that the
unfortunate lesson emerging from this strike and suit was to question the real value of PLAs
with Chicago’s construction unions.

192 See www. TheTruthAboutPLAs.com, The West Coast’'s Bid Dig Boondoggle Woes Continue: Seattle’s Tunnel PLA Job Dangerous for
Workers, March 22, 2016, and Despite Project Labor Agreement, Union Dispute Shuts Down Seattle Tunnel Job For Four Weeks, Sept. 18,
2013.

193 | abor Board Requires Hudson Yards Unions to Stop Strikes, New York Post, Carl Campanile, July 31, 2018.

194 Judge points to PLA in ordering union workers to end strike, Real Estate Weekly, July 6, 2015.

19 See www. TheTruthAboutPLAs.com, NYC Union Strike Shuts Down Project Labor Agreement Jobsites Again, July 13, 2015.

1% See www. TheTruthAboutPLAs.com,
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