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On Feb. 4, President Biden signed Executive Order 14063,
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Once issued, the nal rule will direct the FAR to be
amended and the Biden administration will direct
federal agencies to incorporate this policy’s new
FAR clauses into future federal agency solicitations
for construction services. While we don’t know

how long this rulemaking will take, we do know
President Obama’s pro-PLA EO was issued Feb. 2,
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works contracts subject to anti-competitive PLAS, contribution requirements before agreeing
including small, minority- and women-owned to participate in the PLA project in order to
businesses that are typically nonunion. properly assess risk. Exposing a rm to unknown

o ) ] multiemployer pension plan liabilities has the
All of these provisions negatively a ect nonunion

contractors and workers and discourage competition

from some of the most quali ed and experienced
contractors and workers who want to compete on
a level playing eld to deliver to taxpayers the best
possible product at the best possible price.

9. Can nonunion contractors and workers
compete for and win a federal project subject

to a PLA?

Technically, yes. However, the anti-competitive and
costly terms and conditions of the PLA discourage
nonunion contractors from competing for projects
and make it di cult for them to win the prime
contract or perform work as a subcontractor due to
labor uncertainty, increased risk and unnecessary
additional costs.

An October 2021 report by John R. McGowan,

Ph.D., CPA, Government-Mandated Project Labor

Adgreements Result in Lost and Stolen Wages

for Employees and Excessive Costs and Liability

Exposure for Employers,” nds that employees of

nonunion contractors who are forced to perform

under government-mandated PLAS su er a N
reduction in their take-home pay conservatively

estimated at 34% unless they join a union, pay union
dues and become vested in union plans. PLAs force
employers to pay employee bene ts into union-
managed funds, but employees will never see the
bene ts of the employer contributions unless they
join a union and become vested in these plans.
Employers that o er their own bene ts, including
health and pension plans, often continue to pay for
existing programs as well as into union programs
under a PLA. The McGowan report found that
nonunion contractors are forced to pay in excess of
an estimated 35% in compensation costs above and
beyond existing rates already subject to prevailing
wage laws as a result of “double payment” of bene t
costs to union plans as a result of a PLA.

10. If nonunion contractors win a federal or
federally assisted construction project
subject to a PLA, will that expose them to
multiemployer pension plan liabilities?

Possibly. Seek legal advice and request copies
of all applicable union collective bargaining
agreements and multiemployer pension

plan actuarial statements and fringe bene ts
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writing if at least one of the following circumstances
exists with respect to the contract:

(a) Requiring a project labor agreement on

the project would not advance the Federal
Government’s interests in achieving economy and
e ciency in Federal procurement. Such a nding
shall be based on the following factors:

(i) The project is of short duration and lacks
operational complexity;

(ii) The project will involve only one craft or trade;

(iii) The project will involve specialized
construction work that is available from only a
limited number of contractors or subcontractors;

(iv) The agency’s need for the project is of such
an unusual and compelling urgency that a project
labor agreement would be impracticable; or

(v) The project implicates other similar factors
deemed appropriate in regulations or guidance
issued pursuant to section 8 of this order.

(b) Based on an inclusive market analysis,
requiring a project labor agreement on the
project would substantially reduce the number of
potential bidders so as to frustrate full and open
competition.

(c) Requiring a project labor agreement on the
project would otherwise be inconsistent with
statutes, regulations, Executive Orders, or
Presidential Memoranda.

It is unclear if the FAR’s proposed and nal rules
will amend this subjective exception criteria.

15. Why is this EO needed? Can’t rms
traditionally negotiate and execute a PLA
on their own on a voluntary basis, without
government interference?

Yes. The National Labor Relations Act allows all
rms to negotiate and execute PLAs voluntarily
with unions without government interference.
Some rms did so on large-scale federal contracts



Of note, these state statutes may o er a level

of protection against PLA mandates and/or
encouragements tied to federal grants, money
and other assistance (unrelated to EO 14063) for
construction projects procured by state and local
governments.

19. Are PLA mandates on federal construction
projects in right-to-work states legal?

Federal, state and local government-mandated
PLAs can occur in right-to-work states. A right-
to-work law simply states that employees cannot
be forced by their employer to join a union as a
condition of employment. However, the terms

of the PLA must re ect the status of the state

or locality’s right-to-work law. Of note, in some
government-mandated PLASs in right-to-work
states, employees have been compelled to pay
agency shop and representation fees to unions but
not to join a union as a condition of employment.
However, lawsuits re ecting the 2018 Janus

v. American Federation of State, County and
Municipal Employees decision by the U.S. Supreme
Court have undermined controversial agency shop
fee and union membership requirements applying
to public sector government employees. Additional
litigation challenging government-mandated PLA
clauses that require private sector workers to

join and/or pay fees to a union as a condition of
employment on a government contract have been
led in the courts with promising results.

20. Federal construction contracts require
government-determined Davis-Bacon
prevailing wage and bene ts rates to be paid
to construction workers on an hourly basis.
How do PLAs interact with that policy?

All federal construction projects exceeding $2,000,
as well as almost all federally assisted construction
projects, require government-determined prevailing
wage and bene ts to be paid on an hourly basis to
construction workers performing work on jobsites
covered by the 1931 Davis-Bacon Act and related
regulations . Davis-Bacon rates are set through an
archaic and ine cient process administered via

the U.S. Department of Labor's Wage and Hour
Division . Government data indicates Davis-Bacon
rates are union scale on almost 50% of all rates
published by the DOL . The other rates are a blend
of union and nonunion rates.

Davis-Bacon rates are required with or without a
PLA, undermining PLA advocates’ claims that PLAs
are needed to ensure high wages and bene ts

for construction workers employed on federal
and federally assisted construction projects.
An estimated 80% or more of building, heavy
and highway (nonresidential) construction work
consistent with federal and federally assisted
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Additional terms may be added during the FAR
rulemaking. PLAs typically include more provisions
negatively a ecting cost, competition, schedule,
safety, workforce development, construction
quality and small, minority and disadvantaged
contractor and workforce utilization. Of note, PLAS
often require companies to obey local collective
bargaining agreements of unions signatory to the
PLA and pay into applicable union pension and
bene ts plans, which create additional uncertainty,
risk and increased costs.

23. Will federal agencies negotiate a PLA with
unions and include it in a federal contract
solicitation?

It is unclear, but likely no. The FAR rulemaking may
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30. Federal contracting o cers | work with tell
me this pro-PLA EO policy will needlessly
increase costs, reduce competition and
undermine agency e orts to deliver speci ¢
mission-critical construction projects paid for
by taxpayers. However, they fear they will be
silenced and or lose their jobs if they push
back. What can be done?

Whistleblower protections extend to federal
agency contracting o cers. In addition, federal
agencies have the ability to comment on the FAR
Council’s proposed rulemaking process, answer
oversight questions from federal lawmakers,
participate in litigation against federal agency
policies and exempt certain projects under the

narrow set of guidelines established by the EO and

forthcoming FAR rulemaking.

31. Will PLA mandates reduce competition from
contractors who build federal projects?

Yes. According to the results of a December
2018 ABC membership survey published in
January 2019, 98% of survey respondents said
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procurement of federal and federally assisted
construction projects.

In addition to the DOL Job Corps Center and the
GSA federal projects discussed above, a number
of real-world examples on federal and federally
assisted contracts' suggests government-
mandated PLA mandates increase the cost of
construction.

For example, in 2010, the GSA awarded a $52.3
million contract to a general contractor to build

the federal Lafayette Building in Washington, D.C.,
but then forced the contractor to sign a change
order post-award and build it with a union-only
PLA. The PLA requirement cost taxpayers an
additional $3.3 million.®

34. Will PLA mandates exacerbate the skilled labor
shortage facing the construction industry?

Yes, ABC projects a 650,000-person skilled
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competing for projects subject to special-interest
PLA schemes. Additional research on the impact of
PLA schemes on these populations is ongoing.

In addition, according to the results of the
December 2018 ABC membership survey,

almost 90% of respondents said that a PLA

would decrease the hiring of women, veteran

and disadvantaged business enterprises and
construction workers, which have traditionally been
una liated with labor unions. Ninety-four percent

of survey respondents said they would expect less
competition from subcontractors for construction
contracts subject to a government-mandated PLA.

38. Do PLA mandates result in better local hiring
outcomes?

It is no surprise that construction unions and their
members—who make up just 12.6% of the private
construction workforce —spend millions of dollars
lobbying for government-mandated PLAs on
taxpayer-funded construction contracts. It means
more contracts for union-signatory contractors
and more jobs for union members—Ilikely from
out of the area—at the expense of hardworking
taxpayers, fair and open competition and local
workers and businesses.

According to the results of the December
2018 ABC membership survey, 97% of survey
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government-mandated PLAs. An April 6, ABC-led
letter to the Biden administration  signed by more
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