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Associated Builders and Contractors;.I(ABC) submits the following comments
in response to the above-referenced naifqearoposed rulemaking (NPRM) published on
page 72562 of thEederal Registeof November 28, 2008 (73 Fed. Reg. 72562).

COMMENTS

A. About ABC: Associated Builders and Conttars, Inc. (ABC) is a national
construction industry trade associatiopresenting 25,000 individual employers in the
commercial and industrial construction industABC represents both general contractors and
subcontractors throughout the United Statese mhjority of ABC’s diverse membership is

comprised of merit shop companies, bound by a commitment to the construction industry’s



merit shop philosophy
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In addition, ABC is concerned about the sfigant costs that the proposed rule would
impose on construction contractorsests that contractors wouh@ve to incur as a result
of having to take remedial actions thila¢ proposed has failed to justify.

It should be noted that the Nationadgdciation of Home Builders (NAHB) and
Associated General Contractors (AGC) bsdibmitted comprehensive comments to this
docket. These employer representatives Ipaweided detailed discussion of EPA’s
scientific justification for the NPRM and its projected compliance cost analysis. ABC
shares their concerns regarding that ansily@wever, rather than fully restate the
concerns stated in their respective comtagwe expresses our general support and
agreement with NAHB and AGC, and incorperé#teir concerns into these comments by
reference.

1. Based on the NPRM'’s preambledaecord, the furthest regulatory
action that EPA can justify taking isgfadoption of proposed Option 1, with one
gualification. ABC is concerned that Ogi 1's additional mandate that, for certain

construction sites, contractors would alsadguired to install and maintain sediment
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scientific justification exists—based solely on the size factor—to warrant, let alone
mandate, the installation of sediment basinsediment equivant controls. The
preamble provides neither evidemy discussion, nor doespbint to any scientific
evidence contained elsewhénehe record, that woulgupport the requirement under
Option 1 for the installation of sediment basbr sediment equivalent controls every
time a site meets or exceeds a specified siesliold. Moreover, even allowing that size
can be one causative factor, the NPRM mlogless fails to provide any scientific
justification to why the minimum threshold waet at 10 acres, rather than at a higher
amount of acreage. While ABC commends HBAwhat appears to have been an effort
to impose a “reasonable” threshold, the recerdains void of any scientific basis to
explain why the 10 acre minimum thresth@las proposed, or why it could not be a
higher threshold—for exampl&0, 100 or even 500 acres.

In addition, the preamble does not provaay scientific justification for EPA’s
adoption of either Option 2 @ption 3. If anything, the adtpn of either of these two
options would be even more arbitranaththe adoption of the sediment basin
requirement proposed under Option 1.

2. Aside from the NPRM'’s lack atcientific evignce to support the
adoption of anything other than the qualif Option 1, ABC has a number of concerns
regarding the proposed rigdecosting analysis.

The NPRM failed to demonstrate that
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comply with either option, and entirely igmar whether there is even a need for such
costs to be incurred in the first place.

In addition, while the NPRM corrdg recognizes that even under normal
business conditions construarti contractors can only “pass through” a portion of their
costs, 73 Fed. Reg. 72579 [“Under normal bessnconditions witlkeost pass-through
(85% residential and 71#on-residential)...”], ABC believes that the NPRM has
nonetheless significantiynderestimated the costs that caantors will have to bear if
either Option 2 or Option 3 were adopted.

In calculating the projected compliancestsy the NPRM has failed to take into
account the complexity of construction puoement in both the public and private
sectors. In preparation of a bid, gene@itractors, but especially subcontractors,
routinely have a gnificant burden identifying iadvance of construction, every
foreseeable problem, issue and variablewhihirise during construction so that their
costs can be calculated as psety as possible. Although BRnay believe it to be quite
reasonable to assume that any costs thdtlawt have been reasonably foreseen during
the calculation of a bid can later be pas@ough by the contractor under a “change
order,” that will not always be the case.islquite common for construction bids to be
solicited and awarded on xdid-price basis, therebysdillowing any opportunity for
additional costs not included in the cort’s bid to be reouped later.

The exorbitant cost of advanceddtment systems—systems that are not
mandated by the proposals, but nonethelegddwbe required in many parts of the

country in order to remain in compliee—cannot be passed through to the degree to
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engineers and specialists wntractor payrolls, and the aomnt of time these specialized
consultants work on a given jobsit@wd vary greatly due to the changing
environmental conditions of that site. Owsand developers simply will not allow cost
pass through of the magnitudecessitated by Option 2 and Option 3 to occur. Project
owners will often not allow for contingency facs, as they will not place themselves at
risk for an unknown amount of money. Heang of projects will become extremely
difficult, due to the increasedvel of contingent liabilitiegontractors stand to inherit,
and contractors’ potential indiby to secure bonding aldmecomes a significant concern.

For example, in the case of fixed-@ifederal constructioprojects, the federal
government routinely refuses to reimburse etbrs for costs thegre required to incur
as a result of having to comply with fedemadjulations that werehtequired that went
into affect after the government acceptegl ¢bntractor’s bid. What compounds this
problem further is the fact that contracttvave no control overhether construction
projects are built on a fixed-price, cost-plassome other basis, which is determined by
the project owner.

There are a multitude of variables thahtractors would have to confront in
complying with either Option 2 or Option 3aiwould make it difficult for a contractor
to identify what degree of compliance un@astion 2 or Option 3 may be required, let
alone for a contractor to aicipate and calculate its cofignce costs for bid purposes.
The NPRM has overlooked this problem enyirahd for this reason (in addition to the
other reasons discussed in both the NA&t8 AGC comments) ABC submits that the

NPRM'’s compliance cost calculations fortioms 2 and 3 are significantly understated.
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As stated previously, EPA is compelled to promulgate a guideline and standards
as a result of a court decision, but it isadl from the court’s ruling that EPA is not
limited in its options, and it has not been reséd to a specific regulatory outcome. For
the reasons outlined above, ABC maintains that the furthest regulatory action that EPA
can justify taking is the adoption of propog@ption 1, with the caveat that the final rule
must identify causative factors in additionsiae to determine when the installation of
sediment basins or sediment equivalemttis is warrantedin addition, ABC urges
EPA to work with the construction industiy reconsider the pential costs that

€0.92 tcTthat
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