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withdraw its election proposal.* ABC and its members specifically opposed the 1/5%fV
EXUGHQVRPH DQG LQIUXVLYH UHTXLUHPHQH R UHTXLUH QHZ GLVFORVXUHV R1 HP SOR\HHV] SHUVRQDO FRQIDFI
information to unions, including personal phone numbers and emails. ABC affiliates in Texas
subsequently sued for declaratory and injunctive relief against the final rule, but that challenge was
rejected by the U.S. Court of Appeals for the Fifth Circuit.

Since it went into effect in April 2015, ABC members have found the 2014 final election rulefV
requirements to be unduly burdensome for employers, intrusive on employee privacy rights and
an infringement on the rights of employers and employees to a fair pre-election process.

Under the Trump administration, the NLRB has issued various rulemakings to modify or rescind
entirely the 2014 final election rule. In 2017, the NLRB issued a request for information® scaling
back some of the final rule changes, and ABC submitted comments in support of such changes.’
In revising the Obama-era rule, ABC encouraged the NLRB to return to the election procedures
that were in place prior to adoption of the 2014 final election rule.

The NLRB issued its new Representation-Case Procedures final rule on Dec. 18, 2019, which
modified procedures for union elections and scaled back provisions of the 2014 final election rule.®
However, the 2019 rule retained the requirement that employers disclose the available email
addresses and home and personal cell phone numbers of eligible voters to nonemployer parties to
an election petition, once an election is agreed to by the parties or directed by the regional director.®

Shortly before the 2019 final rule was set to go into effect on May 31, 2020, the U.S. District Court
for the District of Columbia blocked some of the new changes from going into effect following a
lawsuit filed by the AFL-CIO. On June 1, the NLRB announced that it would move forward with
IKH HOHFHLRQ UXOHV FKDQJHV IKDW ZHUH QR DITHFIHG EN\ WKH FRXUIV UX0LQJ  ZKLFK WKH GLVIULFW FRXUN 0DIIHU
upheld.’® The NLRB and the AFL-CIO filed cross-DSSHDOV IURP WKH GLVIULF FRXUIV GHFLVLRQ DQG
both appeals remain pending before the U.S. Court of Appeals for the District of Columbia Circuit
as of this writing.

On July 29, the NLRB issued its NPRM on Representation-Case Procedures: Voter List Contact
Information; Absentee Ballots for Employees on Military Leave as part of its ongoing efforts to
more effectively administer the National Labor Relations Act.!! The NPRM would modify the
1/5%V voter list provisions
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regional director and other parties. Additionally, the proposed rule would modify the 1/5%fV
general policy of not providing absentee ballots by establishing a procedure to provide absentee
ballots to employees who would otherwise be unable to vote in the election because they are on
military leave.!?

6XPPDU\ Rl $%&V &RP PHOIV LQ SHVSROVH IIR WKH 1/5%fV 3URSRVHG SX0H

$%& VIURQIO\ VXSSRUIV IKH 1./5%fV SURSRVHG FKDQJHV IR IKH above-



The requirement that employers disclose employee email addresses and phone numbers imposes
unnecessary invasions of privacy and related burdens on both construction employers and
employees. As ABC noted in its response to the 1/5%{V RFI on this issue, a survey of ABC
member labor attorneys found that 90% of respondents reported complaints by employees about
the infringement of their privacy rights under the 2014 final election rule.™ If anything has become
clear during the explosive growth of electronic and social media, it is the increased potential for
abuse, harassment, malicious security intrusions and identity theft. In particular, the requirement
thattemployers disclose employee email addresses and personal phone numbers ignores email
3KDFN DIIDFNV” KDl have become part of union corporate campaigns.® For example, in the case of
Pulte Homes, Inc. v. LIUNA Construction,'” the /DERUHWV] 8QLRQ GHOLEHUDIHO\ 10RRGHG D
KRPHEXLOGHU ZLIK HPDLOV LQIHQGHG IR GLVUXSH WKH HP SOR\HUJV FRPSXIHU VAVIHP  In another reporteirement
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eligibility list requirements laid out in Excelsior allows employers and employees to more easily
comply with the current timeline and submit voter lists without hindering the progress of an
election.

ABC therefore encourages the NLRB to finalize removing the personal electronic information
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